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ORDER
Per Dr. B. R. R. Kumar, Accountant Member:

The present appeal has been filed by the as sessee against the order dated 21.12.2022 passed by the
AO u/s 143(3) r.w.s. 144C(13).

2. Following grounds have been raised by the assessee:

"1. The learned Asse ssing Office r has in pursuance of the direc tions of the Hon' ble
DRP, in the facts and circums tances o f the case and in law erred in issuing the
impugne d Fina 1 A ssessment Orde r date d 21 December 2022 unde r Sectio n 143(3)
re ad w ith Section 144C( 13) of the Ac t disallo wing the e Xemptio n of INR 55,37,591
claimed by the Appellant under Article 15(1) of the India- Australia Double taxation
Avo idance Agreement (DT AA) read with Section 90 of the Act in ignorance of the
facts, documentary evidence, statutory provi sions and judicial precede nts cited.

2. The learned Asse ssing Office r and Hon'ble DRP has in the fac ts and
circumstances of the case and in law Yogesh Kotiyal erred in disallowing the
eXemption claimed under Artic le 15(1) of the India -Austr alia DTAA re ad with Section
90 of the Ac t o n the fo 1l owing er roneous conclusions/ premises:

a. The Assessee e Xer cised his employm ent in India. b. Employment w as base d in
India throughout the Australia assignme nt period.

c. Control and management of the employment w as in India d. Source o f salar y

income was in India e. Salary and eXpenses during the assignment were borne by Nok
ia India f. Salary received from Nokia India accrued/ arose in India under section 9 o
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f the A ct.

g. No concrete evidence was provided to show that the Assessee wa s Tax Resident of
Australia.

3. The learned Assessing O fficer and the Ho n'ble DRP has in the facts a nd circumstances of the case
and in law erred in a pplying Article 15(2) of India - Australia DTAA instead o f the a pplicable
provisions of Article 15( 1) of the DTAA re ad with Se ction 90 of the Act.

4. Without prejudice, the le arned A ssessing O fficer and the Hon' ble DRP has in the facts and c irc
umstanc es of the case and in law erred in holding that the Salary income received in India is taxable
in India under Section 5(2)(a) rea d w ith Sectio n 9(1)( ii) of the Ac t and EXpla nation thereto.

5. The lea rned Assessing Officer has in the facts and circums tances of the case and in law erred in
adding back the refund ( including the inte rest under Section 244A if any) of INR 14,994 issue d to
the A ppellant.

6. The learned Assessing Officer has in facts and circums tances o f the case and in |1 aw erre d in
initiating penalty proceedings under Section 270A of the Act for alle ged under- reporting of income."

3. Heard the arguments of both the parties and peruse d the material available on record.

4. During Assessment year 2020-21, the Assessee an employee of Nokia Solutions and Networ ks
India Private Limited ('Nokia India' ) was on an overseas assignment to Australia and Yogesh
Kotiyal was eXercising employment by rendering services in Australia with Nokia Australia from 23
August 2017 to 10 March 2020 and also placed in Australia. While working w ith Nokia Australia,
the Assessee was based in and was physically prese nt in Australia during the F.Y . 2019-20.

5. The Assessee was in India for less than 60 days during F.Y. 2019-20 and qualified as a Non-
Resident in India as per Section 6(1) of the Act. The Assessee qualified as Ta x Reside nt of Australia
for the Tax Year (TY) 2018-19 and TY 2019-20. As the Assessee qualified as a Resident of Austr alia
under the domestic tax law of Australia for the TY 2018- 19 and TY 2019-20, andNon-Resident of
India.

6. Accordingly, the Assessee qualified as a Resident of Australia as per Article 4(1) of India- Australia
Double Taxation Avoidance Agreement (DTAA) between India and Australia for the F.Y. 2019-20. The
relevant extract of Artic le 4(1) of the India- Australia DTAA is as under:

"1. For the purposes of this Agreement, a person is a resident of o ne of the Contrac ting
Sta tes if the person is a re sident of that Contrac ting State for the purposes of itstax.
However, a perso n is not a res ident of a Contracting State for the purposes of this
Agreement if the person is liable to tax in that State in re spect only of income from so
urces in that State;
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2. Where, by reaso n of the pro visions of paragraph (I), an individual is a res ident of
both Contracting S tates, the n the status o f that person shall be dete rmined in acco
rdance with the following rules:

Yogesh Kotiyal

(a) the perso n shall be deemed to be a reside nt sole ly of the Contrac ting State in
which a pe rmanent home is available to the person;

(b) if a pe rmanent home is available to the per son in both Contrac ting States, or in
neithe r o f them, the person shall be deemed to be a resident solely of the
Contracting State with which the person's pe rsonal and economic relations are closer
(centre o f vital interests).

For the purposes of this paragraph, an individual's citize nship o f a Contrac ting State as well as that
person's habitual abode shall be fac tors in dete rmining the degree of the pe rson's perso nal and
economic re latio ns with that Co ntracting State.

3. Where, by re ason of the provisio ns of paragraph (I), a perso n other tha n an individual is a resident
of bo th Co ntracting States , then it s ha 1l be deemed to be a re sident sole ly o f the Contracting State
in which its place of e ffective management is s ituated."

7. During F.Y. 2019-20, the Assessee continued to receive salar y income in India for eXercising e
mployme nt in Aus tralia and services rendered to Nokia Australia. The sala ry income was paid to the
As sessee in India for administrative co nvenience and the payroll remained in India while the
Assessee was on assignment in Austra lia and eXercise d his employme nt in Australia during the
F.Y. 2019-20. As the Assessee qualified as a Resident of Australia under the India-Australia DTAA for
the FY 2019-20 a nd was rendering services/ eXercised employment in Australia during the concerned
period, he was eligible to claim eXemption of his salary income re ceived in India, as per Article 15(1)
'Dependent Personal Services' of the India- Australia DTAA, read with Section 90 of theAct.

Yogesh Kotiyal

8. The Assessee filed his original Return of Income (ROI) of income on 30 December 2020, vide
acknowledgement number 956112060301220, reporting the ne t taxable income of Rs.66 ,19,857/-.
Once the Australia tax return of the Assessee was filed, the Assessee revised his India ROI on 27 March
2021 for the AY 2020-21 having acknowledge ment number 312379830270321 as per Sectio n 139(5)
of the Act and claimed the exemption as per Article 15(1) of the India-Australia DTAA for the salary
received in India for services rendered in Australia.

9. The Assessee was not present in India dur ing the entire F.Y. 2019-20 and was rendering services

in Australia to Nokia Australia. The salary income of Rs.55,37 ,591/- re ceived in India for services
rendered in Australia to Nokia Australia was claimed as e Xempt from tax in India as per Ar ticle
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15(1) 'Depe ndent Perso nal Ser vices' of the India-Australia DTAA, read with Section 90 of the Act.

10. The Assessing Officer initiated scrutiny assessment proceedings vide notice dated 29 June 2021
issued under Section 143(2 ) of the Act to verify the reduction of income and claim for refund in the
Revise d ITR filed by the Assessee for F.Y. 2019-20.

11. The AO issued notices dated 25 October 2021 and 3 January 2022 under Section 142(1) and show
cause notice dated 28 February 2022 of the Act to seek further details and infor mation from the
Assessee in connection with the revised ROI filed by him.

Yogesh Kotiyal

12. In response to the notices issued under Section 143(2), Section 142(1) of the Act, the Assessee had
filed the responses vide submission dated 13 July 2021, 8 November 2021 and 77 January 2022 along
with documentation/ evidence in support of the exemption claimed under Ar ticle 15(1 ) of theIndia-
Aus tralia DTAA.

13. In respo nse to the show-cause notice dated 28 February 2022 issued by the AO, the Assessee
had filed Adjournment letter on 3 March 2022 requesting for additional time to provide the
informatio n requested by the AO.

14. The Assessee filed the following documents in support of the exemption claimed under Ar ticle
15(1 ) of the India-Aus tralia DTAA as per s ubmissio n dated 8 and 7 January 20 22:

€ Passport € Australia Tax returns for 2018 and 2019 e videncing residency in the
Australia and proof of payment of taxes in Australia

15. The AO has in the Draft Assessment Order under Section 144C of the Act, disa llowed the
eXemption of Rs.55,37,591/- claimed under Article 15(1) of the India-Austra lia DTAA read with
Section 90 of the Act on the premise that the Assessee had not submitted the Ta x Residency
Certificate (T RC) issued by Australia tax authorities. Subsequently, the AO has deter mined the
assessed income at Rs.66 ,19,861/- as against returned income of Rs.10,82,270/-.

Yogesh Kotiyal

16. The Asse ssee filed Objections before the 1d. DRP against the Draft As sessment Order o n 7 Apr
il 2022 under Section 144C(2)(b) of the Act challenging the de nial of the exemption of INR 55,37,591
claimed under Article 15(1) of the India- Australia DTAA read w ith Section 90 of the Actin respect
of employment eXercised/ services rendered in Australia with Nokia Australia.

17. Since, the Assessee was unable to fur nish the Tax Residency Cer tificate (TRC) dur ing
assessment proceedings and was not granted additional time sought to furnish the same, there fore
the Assessee had duly filed the application for admission of copy of the TRC issued by Australian
Tax Authorities for the FY 2019-20 as additio nal evidence before 1d. DRP on 29 April 2022 to
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enable adjudication of the appeal based on the facts and merits of the case as per Rule 9 of Rules . The
copy of the TRC issued by Australian Tax Authorities filed before the 1d. DRP is enclosed at Pages 156
to 159 of Pa per- book.

18. The 1d. DRP has issued directions on 4 November 2022 under Section 144C (5 ) of the Act and
rejected the Obje ctions raised by the Assessee on the following premises:

a) The Assessee had an employer-employee relationship with Nokia So lutions and
Networks India Private L imited (Nokia India) even while working in Australia.

b) The Assessee has not demonstrated that taxes have been paid in Australia for
services rendered o utside India i.e., in Australia and hence not eligible for the treaty
eXemption under Article 15(1) of the India-

Yogesh Kotiyal Australia DTAA. The Australia tax return has been ignored and incorrectly
interpreted by the 1d. DRP.

c) The contract of employment was eXecuted in India and employment was based in India
throughout his Australia assignment.

19. The As sessing Officer has thereafter issued final assessment order under Section 144C(13) read
with Section 143(3) of the Act on 21 Dece mber 2022 and disallowed the claim for relief on gro und
that Tax Residency Certificate and Australian tax returns reflecting taxes paid in Australia ha s not
been submitte d and that the 1d. DRP rejected the Obje ctions raised by the Assessee.

20. Aggrieve d by the Final Assessment order issued by the Assessing Officer, the Assessee has filed
the present appeal before the Tribunal.

21. Before us, it was submitted that,

1. The Assessee qualified as a Non -Resident in India as per Section 6(1) of the Act as he was prese nt
inIndia for less than 60 days during FY 2019-20.

2. During FY 2019-20, the Assessee an employee of Nokia Solutions and Networks India Private
Limited (No kia India ) was on an overseas assignment to Australia and was eXerc ising & e
mployment/rendering services in Australia to Nokia Australia from 23 August 2017 to 10 March 2020
, post which he was localized in Australia.

Yogesh Kotiyal

3. While on his assignment in Australia with Nokia Australia , the Assessee was physically present/
exercised employment in Australia during the F.Y. 2019-20.
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4. While on his overseas assignme nt, the Assessee continued to receive salary and benefits in India
as his payroll remained in India for administrative convenience during his assignment to Australia.

5. The Assessee has claimed eXxemption of Rs.55,37 ,591/- on salar y income received in India for the
F.Y. 2019-20 for services rendered/ e mployme nt eXerc ised in Australia under Article 15(1) of the
India-Australia DTAA, read with Section 90 of the Act as he was Resident of Austr alia under Article
4(1) of the India- Australia DTAA.

6. Section 90(2) of the Act reads as under:

"Where the Centr al Government has entered into an agreement with the
Government of any co untr y outside India or specified territo ry outside India, as the
case may be , under sub- section (I) for granting relief of tax, o r as the case may be ,
avoidance of double ta xation, the n, in relation to the assessee to whom such
agreement a pplies, the provi si ons of such Act shall apply to the e Xte nt the y are more
bene ficial to that assessee ."

As per section 90(2) of the Act, where a DT AA eXists between India and the country where the
Assessee's income is doubly taxe d, the provisions of the Act would apply to the Assessee to the extent
it is more be neficial to the Assessee.

Yogesh Kotiyal
7. As per Article 15(1) o f India-Australia DTAA (Dependent Perso nal Services)-

"Salaries, wages and other similar remuneration derived by a resident o f a Co
ntracting State in respect of an employment shall be ta xable only in that Sta te unless
the employment is eXerc ised in the o ther Contr acting S tate . I f the emplo yment is
so eXercise d, suc h remuneratio n as is derived therefrom may be taxe d in that other
Contracting State."

22. Accordingly, the following conditions are required to be satisfied to cla im eXemption under
Article 15(1) of the India- Australia DTAA:

€ The person should be a Resident of Austr alia; and € The salary and other remuner
ation sho uld be earned in respect of employment eXercised in Australia.

23. The salary of R s.55,37,591/- received in India by the Assessee for employment eXercised
/services rendered in Australia has been claimed as exempt from tax in India under Article 15(1) of
the India- Australia DTAA read with Section 90 of the Act as the Assessee was Resident in Australia
and eXercised employment in Australia with Nokia Australia during the relevant Financial Year.

24. The Assessee produced co pies of Assignme nt Agreement. Passport and Australia tax return
evidencing due payment of taxes in Australia in respect of salary paid to him in India for
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employment e Xercised in Australia with Nokia. Australia. The TRC was also furnishe d during
proceedings before the DRP as Yogesh Kotiyal additional evidence in support of the claim for
eXemption of Salar y income under India- Australia DTAA.

25. Further, the following judicial precedents support the contention of the Assessee:

a) The Delhi Tribunal in the case of Vishal Gulati vs. ACIT [2024] 159 Taxmann.com
713 where it was held tha t "Where assessee, a non-reside nt, had rendered services
outside India and assessee neither had any rest period nor leave period which was
preceded a nd succe eded by services rendered outside India, sa lary received by
assessee from an Indian company could not be taxed in India ."

b) The Delhi Tr ibunal in the case of Anjali Puri vs. ACIT [2024] 159 Taxmann.com
603 where it was held tha t "Where assessee was residing and eXercising employment
in Ireland under complete control of BA PLC, Ir eland for impugned assessment year
and services were rendered in Ireland, and salary w as also borne by BA PLC ,Ireland,
salar y of assessee tho ugh derived from BA PLC, India on behalf of BA PLC, Ireland
could not be said to be deemed to accrue or arise in India and was duly exempt fr om
tax in India"

¢) The Ahmedabad Tribunal's judgement in the case of Sunil Chit Ranjan Muncif (2013
58 SOT 356) is squarely applicable in the prese nt case. The assessee was employed by
M/s Gemini India, and he was sent to deputation to Australia by Indian employer. It
was held as unde r:

Yogesh Kotiyal "Afte r hearing both the parties and perus ing the recor d, we find that
there is no dispute about the fact that assessee is a NR1 and the s alary income received
by him in India for em ployment eXerc ised in Austr alia has been o ffe redby him for
taxation in Australia in pursuance of A rticle 16 of DTAA w ith Aus tralia. On these fac
ts Ld. CIT(A) by following the advance ruling in the case of Br itish Gas India ( P.) Ltd.
In [2006] 287ITR 462/157 Taxman 225 (AAR -- New De lhi) has rightly held that the
salary receive d by the assessee was no t ta xable in India in pursuance of DTAA
between India and Australia therefo re the order passed by him ishere by upheld."

26. We also find that the issue in dispute is also covered in favour of asse ssee by the Hon' ble
Karnataka High Court in the case of DIT (International Taxation) vs. Prahlad Vijendr a Rao [2011]
10 taxmann.com 238 /198 Taxman 551 (Kar.); the decis ion of Hon'ble Bombay High in the case of
CIT vs. Avtar Singh Wadhwan [2001] 247 ITR 260/115 Taxma n 536 (Bom.); the decision of Hon'ble
Calcutta High Court in the case of Sumana Bandyopadhya y vs. Dy. CIT (International Taxation)
[2017] 88 taxmann.com 847/395 ITR 406.

27. Placing reliance on afore-mentioned rulings, the exemption of Rs .55,37,591/- claimed by the
Assessee under Article 15(1) of the India-Australia DTAA read with Section 90 of the Act in respect
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of employment eXercise d/ services rendered in Aus tralia to No kia Austr alia be a llowed. The AO
has denied the exemption claimed under Article 15(1) of the India- Australia DTAA on the premise
that the TRC has not been furnished while ignoring that alternate evidence in support of the Tax
Residency in Aus tralia has been duly furnishe d i.e., Australia tax return is evidence of Yogesh Kotiyal
residency in the Austr alia and also evidences due payment of taxes in the Australia. The Assessee had
applied for TRC in Australia for the TY 2018 and TY 2019 and it is pertine nt to highlight that the
Assessee had received the TR C of Aus tralia issue d by the Australia Taxatio n Office for TY 2 019-20
and in this regard an application for admission of additional evidence was filed before the 1d. DRP.

28. The undisputed facts are that:

O The a ssessee is a NRI

O The assessee received salary for services rendered
outside India

O The a ssessee has paid taxes in Australia.

O Copy of the tax return filed Australian tax authority are
filed before the revenue authorities.

O Assessee had a valid TRC.

29. Under these facts, the taxability of the salary paid by the Indian company to a non-reside nt is
examined with reference to the provisions of Section 5, Section 9, Section 15 of the Income Tax Act,
1961 . Section 5 Income Tax Act reads as under:

"Scope o f total income.

5.(1) Subject to the pro visions o f this Act, the to tal income of any previous ye ar of a
person who is a resident inc ludes all income from whatever source derived which-

(a) is received or is deemed to be received in India in such year by or on behalf o f
such personor

(b) accrues or a rises or is deemed to accrue or ar ise to him in India during such
year; or Yogesh Kotiyal

(c) accrues or arises to him o utside India dur ing such year:

Pro vide d tha t, in the case o f a person not o rdinarily re sident in India within the
meaning of sub-sectio n ( 6) of section 6, the income w hich accrues or arises to him
outside India shal I not be so included unless it is de rived from a business controlled

in or a profession set up in India.

(2) Subject to the provisions of this Act, the total inco me of any previous year o f a
person who is a non-resident includes all income from wha tever source derived
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which-

(a) is received o r is deemed to be rece ived in India in suc h ye ar by or on behalf o f
such person;or

(b) accrues or arises or is deemed to accrue or arise to him in India during such year.

EXxplanation 1.-Income accruing or arising outside India shall not be deemed to be received in India
within the meaning of this section by reason only of the fact that it is taken into account in a bala nce
sheet prepared in India.

Explanation 2.--Fo r the removal of doubts, it is he reby declared that income which has been included
in the to tal income of a person o n the bas is that it has accrue d or arisen or is deemed to have accrue
d or ar isen to him shall no t again be so include d on the basis that it is receive d o r deemed to be rece
ive d by him in I ndia."

30. This section deals with the scope of tota I income and subje cted to the other provisions of this
Act. The ta xable income includes income from all sources received, deemed to be received accr ues
and deemed to have accrued is taxable in India in case of a non-resident. Hence, it is imperative to
eXamine the provisions of taxability of salary received by non-

Yogesh Kotiyal resident from an Indian company as per the provisio ns of section 9 of the Inco me
Tax Act. Section 9 Income Ta x Act reads as under:

"I ncome deemed to accrue or ar ise in India.
9. (1) The following incomes shall be deemed to acc rue or arise in India:-

27(i) a Il income a ccruing o r a rising, whether directly or indirec tly, thro ugh or
from any business conne ction in India, or through or from any property in I ndia, or
through or from any asset or source o f income in India, o r through the transfer o f a
capital asset situate in India.

Explanation 1-- Fo r the purposes of this cla use--

(a) in the case o f a business, other than the business having business connection in
India on account of significant economic presence, of which a 1l the operations are
not carried out in India, the income of the bus iness deemed under this clause to accrue
or arise in India shall be only such par t of the income as is rea so nably attributable to
the operations carried out in India;

(b) in the case o f a non-resident, no income shall be dee med to accrue o r arise in
India to him thro ugh or from operatio ns whic h are confined to the purchase of goo

ds in India fo r the purpose of e Xpo rt;
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(c) in the case of a non-resident, being a person engaged in the business o f running a
ne ws agency o r o f publishing newspapers, magazines or journals, no income shall
be deemed to accrue or arise in India to him through or from Yogesh Kotiyal
activities which are confine d to the collectio n o f ne ws and views in India fo r
transmissio n o ut of India ;

(d) in the case of a no n-resident, being--

(1) an individual who is not a citizen of India ; or (2) a firm which doe s not have any
partner w ho is a citizen of India o r who is resident in India ; or (3) a company which
does not have any shareholde r who is a citizen o f India or w ho is reside nt in India,
no income shall be deemed to accrue or arise in India to such individual, firm or
company thro ugh or from opera tions which are confined to the shooting o f any
cinematogra ph film in India;

(e) in the case of a fo reign company engaged in the business of mining of diamonds,
no income shall be deemed to accrue or arise in India to it through or from the activities
whic h are confine d to the display of uncut and un- assorte d diamond in any special
zone notified by the Central Government in the O fficial Gazette in this behalf.

KH K¥ *X

(i1) income which fa lls under the head "S alaries", if it is earne d in India.

EXplanation.-- For the removal o f doubts, it is he reby dec lared that the income o f the nature
referred to in this cla use payable for--

(a) service rende red in India; and

(b) the rest period or le ave period which is preceded

succeeded by se rvices re nde red in India and forms part of the se rvice contra ct of employment,
Yogesh Kotiyal shall be regarde d as income earned in India ;

(iii) income cha rgeable under the head "Salaries" payable by the Government to a citizen of India
for service outside India; "

31. As per the provision of Section 9 (1)(ii), the income earned under head "Sa laries" is taxable in
India " if it is earned"”

in India. The explanation issued for removal of doubts de clares that 'salaries if it is
earned' mee ts services rendered in India.

32. In the instant case the assessee neither had any rest perio d nor leave period which is preceded
and succeeded by the services rendered outside India. Since, the assessee has rendered services
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outside India, the salary canno t be taxable in India. The de finition of salary as per the Income Tax
Act is as under:

"Salaries.

15. The follow ing income shall be chargeable to inc ome-tax under the head
"Salaries"--

(a) any s alary due fr om an employer o r a fo rmer employer to an assessee in the
previo us yea r, w hether paid or no t;

(b) any sa lary paid o r allowed to him in the previo us year by or on behalf of an
employer or a form er employer though not due o r befo re it be came due to him;

(c) any arre ars o f salary paid or allo we d to him in the previous year by or on behalf
o f an employe r or a former employer, if not charged to income-tax fo r any ear lier pre
vious year.

Explanation 1.--Fo r the removal of doubts , it is he reby declared that where a ny s alary paid in
advance is included in the total income of Yogesh Kotiyal any perso n for any previous year it shall
no t be included again in the total income o f the perso n when the salary becomes due.

EXxplanation 2--Any salary, bonus, commission or remuneration, by whatever name calle d, due to
orreceive d by, a partner o f a firm from the firm s hall not be regarde d as "salar y" fo r the purposes
of this sec tion."

33. As per the definition the salary paid or the advances received are to be included in the total income
of the person when the salary becomes due.

34. From the concurrent reading of Section 5 dealing with scope of total income, Section 15 dealing
with computation of total income under the head salary and charge ability thereof and Section 9
dealing with inco me arising or ac cruing in India with reference to the salaries and the service s
rendered in India, we hold that no taxability arises o n the salary/allow ances received by the assessee
since the assessee is a non-re sident and has rendered services outside India.

35. Thus, the Assessee is eligible for exemption on his salary for services rendered in Australia
employment eXercised in Australia during his Australia assignment period.

36. In the re sult, the appeal of the assessee is allowed. Order Pronounced in the Open Court on
12/04/202 4.

sd/- sd/-
(Anubhav Sharma) (Dr. B. R. R. Kumar)
Judicial Member Accountant Member

Dated: 12/04/2024
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*Subodh Kumar, Sr. PS*
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